SETTLING THE SOFT TISSUE INJURY CASE

(written by Andrew C. Demos)

A. 
Understanding Alternative Dispute Resolution/Mediation

1.
Mediation.


a.
Definition:

"Mediation" means a process whereby a neutral third person called a mediator acts to encourage and facilitate the resolution of a dispute between two or more parties. It is an informal and nonadversarial process with the objective of helping the disputing parties reach a mutually acceptable and voluntary agreement. In mediation, decisionmaking authority rests with the parties. The role of the mediator includes, but is not limited to, assisting the parties in identifying issues, fostering joint problem solving, and exploring settlement alternatives.



Fla. Stat. § 44.1011(2).



b.
Court-ordered mediation. 




Selection of mediator.



Since mediation is a voluntary process, the selection of the mediator for the case should be agreed upon by the parties.  When a court enters an Order of Referral to Mediation as part of its Pretrial Order, the court will include a deadline to agree upon a mediator and the name of a mediator if the parties do not file a Notice of Designation of Mediator within ten (10) days of the date of the order.  




Persons to Attend Mediation.



The parties and their respective attorneys must appear with full settlement authority.  The adjuster(s) for the defendant(s) in the action must also appear.  Defense counsel may request that the adjuster have permission to appear via telephone.  However, plaintiff’s counsel may find it more effective to not waive the requirement that the adjuster appear in person.  


Non-parties may not attend mediation without the permission of all parties in attendance.


The parties may include a confidentiality clause to preclude disclosure of the terms and conditions of the settlement to others.



c.
Immunity for arbitrators, mediators, and mediator trainees. 

Same as a judge.

d.
Mediation Confidentiality.

All communications during mediation are confidential except where required or permitted by law.  Fla. Stat. § 44.405(1).

e.
Mediation; duration. 

Resolution of mediation session: Mediated Settlement Agreement; Continued Mediation; or Impasse.
f.
Confidentiality; civil remedies.

Attorney’s fees, mediator’s fees and other sanctions can be levied by the court against a mediation participant who discloses communications from mediation.  Fla. Stat. § 44.405(1).

2.
Arbitration.


a.
Order of referral to non-binding arbitration;


b.
Court-ordered, nonbinding arbitration. 

c.
Procedural issues pertaining to the arbitration award.

The arbitration decision shall be presented to the parties in writing. An arbitration decision shall be final if a request for a trial de novo is not filed within the time provided by rules promulgated by the Supreme Court. The decision shall not be made known to the judge who may preside over the case unless no request for trial de novo is made as herein provided or unless otherwise provided by law. If no request for trial de novo is made within the time provided, the decision shall be referred to the presiding judge in the case who shall enter such orders and judgments as are required to carry out the terms of the decision, which orders shall be enforceable by the contempt powers of the court, and for which judgments execution shall issue on request of a party.


The Rules of Civil Procedure require that a litigant must request a trial de novo within twenty (20) days of the arbitration award.  [cite fla. R. civ. P.]


A Plaintiff requesting a trial de novo will be required to pay attorney’s fees, court costs and other costs if the Plaintiff recovers obtains a judgment at trial which is at least 25 percent less than the arbitration award.  Fla. Stat. § 44.103(6)(a).  

The defendant, having filed for a trial de novo, has a judgment entered against the defendant which is at least 25 percent more than the arbitration award.  Fla. Stat. § 44.103(6)(b).

A party must request such fees within thirty (30) days of the final judgment.  Fla. Stat. § 44.103(6).

d.
Voluntary binding arbitration and voluntary trial resolution. 

The parties may agree if there is no constitutional issue.

Tolling of statute of limitations.

B.
Structured Settlements

A structured settlement is a payout arrangement that allows plaintiffs in personal injury suits to acquire damages in small amounts over a long period of time as opposed to in one lump sum. Your personal injury attorney can talk to you in detail about the pros and cons of structured settlements versus lump sum payments. If you're settling on a relatively minor lawsuit, you may not have enough money coming to you to warrant a structured settlement payout.

That said, your personal injury attorney should alert you to the following benefits of the arrangement. You don't have to pay federal or state taxes on the payments that come to you at various intervals. The fact that you won't have a large pot of cash at any one time makes you less attractive to con men and malicious trustees and provides an inherent safety net against poor investing or overspending. 

Moreover, your structured settlement can anticipate changes to your medical welfare and adjust accordingly (in some cases). Plus, the arrangement is often easier on defendants who may not have a large amount of cash to pay out at one time to deal with the lump sum payment.

Congress first developed the structured settlement arrangement in the early 1980s, and since initial legislation was passed, thousands of cases have been adjudicated according to the system. 

Don't just consult your personal injury attorney about whether or not to opt for this method. Work with a financial planner and a trusted family accountant to develop a sound money management plan based on your working capacity (which may be diminished as a result of the accident for which you are suing for redress) and your expected future liabilities. 

Remember that a large settlement may appear at first capable of covering your expenses for the rest of your life, but when you subtract out attorney's fees, taxes, and cost of living extrapolated over decades, you may be left with very little per year.

It is possible to lend out or even sell your structured settlement payments to outside entities. However, discuss any unorthodox presale options with your personal injury attorney or another financial advisor first, since irrevocably losing your settlement payments can really upset your financial or medical future if you are not careful.


A.
   A structured settlement can offers several advantages over a one-time, lump sum payout. With a structured settlement, the security of long-term income is guaranteed. If the victim is confined to a wheel chair or needs constant bed rest and nursing attention, a structured settlement can make certain that sufficient funds will be in hand to pay for the care. This allows the patient and/or their family to concentrate on health care without having to be overly concerned with the machinations of investing a lump-sum payment.
Structured Settlements allow income to be spread over time, which is safer than a lump sum payment. Studies have shown that some 30% of those who receive lump-sum payments as compensation for accident or injury spend the money within two months, and some 90% have spent the money within five years. 
A lump-sum payout must be invested and administered. Unless the victim or their family has experience investing large amounts of money, they will have to hire a financial advisor to handle the sum. Any returns on the invested money are taxable, and there is always the risk of handing the investment to the wrong person and having the money simply disappear due to theft or mismanagement.
A structured settlement can prevent this. The income from a structured settlement is tax-free, both at the Federal and state levels. Because the money is handed out in smaller increments, there is less need for a financial advisor. And with no financial advisor, there is less of a chance of theft or loss of the funds, which would leave the victim without financial aid or income.
Structured settlements are often ideal under the following circumstances:
· Guardianship cases where the victim dies and leaves minor children. A structured settlement can insure that funds are available for food, housing and education for the surviving family members. 

· Workers compensation cases where the injured party is unable to work for a protracted length of time. A structure will allow steady income to insure that the victim and their family will continue to have steady income. 

· Disabilities of a temporary or permanent nature that require extensive health care or recovery time. 

The party that pays in an accident or injury case can benefit from payments over time, as they can set up an annuity to pay the funds over time. The funds are invested with the payments coming out of the proceeds. It’s “hands off” for the paying party, and they typically pay out a smaller amount of money in present dollars than if they paid in a lump sum.
There are many things to consider if you are in a position to receive a large amount of compensation for injury or accident. One of the options may involve payments over time. Before you act, you should learn as much as you can about structures in order to determine if such an agreement is right for you. As always, should you find yourself in such a situation, you should consult with a financial advisor and/or a competent attorney. The last thing you want to do is deal with a crisis without adequate help.
C.
Lien considerations to be Aware of

Because the regulations permit Medicare to pursue recovery at any time it learns of a third party payment, it is usually wise to advise Medicare as soon as counsel learns that the client has Medicare entitlement.46 It is recommended that client intake forms specifically ask whether the client has received Medicare benefits.47 Clients should also be advised to tell their lawyers in the event Medicare entitlement begins while the case is pending. Also, Medicare may continue to pay benefits after it furnishes the amount of its claim. Therefore, one should not request the amount of Medicare's claim so far in advance of the settlement that the information as to the amount of Medicare's claim becomes confused.

D.
What to Look for in Judicially Supervised Settlements

E.
Drafting Effective Settlement Documents

To draft a truly effective settlement agreement you must fully understand your client’s interests and needs regarding all of the potential issues, legal or other. You shouldn’t wait until the day of the mediation to have this discussion - it should commence the moment the client walks into your office. Since the client can’t be expected to be aware of all the potential legal issues, you must be in a position to raise them for discussion. To do this effectively you must be knowledgeable concerning all the foreseeable contingencies that can arise and the provisions that are routinely included in specific types of settlement agreements to address those contingencies. For example, employment settlements typically cover topics such as letter of recommendation or terms of reference information and continuation or termination of benefits. Intellectual property settlements typically include confidentiality provisions. One way to obtain this knowledge is to speak with members of the firm who have experience settling cases similar to yours. Ask them for copies of checklists, templates or redacted settlement agreements.
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F.
Releases, Partial Settlements and Assignments

Partial release reduces amount owed by the nonsettling tortfeasors

§ 768.041.  Release or covenant not to sue 


   (1) A release or covenant not to sue as to one tortfeasor for property damage to, personal injury of, or the wrongful death of any person shall not operate to release or discharge the liability of any other tortfeasor who may be liable for the same tort or death.

(2) At trial, if any defendant shows the court that the plaintiff, or any person lawfully on her or his behalf, has delivered a release or covenant not to sue to any person, firm, or corporation in partial satisfaction of the damages sued for, the court shall set off this amount from the amount of any judgment to which the plaintiff would be otherwise entitled at the time of rendering judgment and enter judgment accordingly.

(3) The fact of such a release or covenant not to sue, or that any defendant has been dismissed by order of the court shall not be made known to the jury.

A.
b.c. ferries a/k/a Pierringer releases;

B.
Mary carter agreement (booth v. Mary Carter Paint Co.;  Settling D remains in case and helps to maximize the recovery against the remaining defendants.  The Plaintiff agrees to cap the potential recovery against the settling defendant.  The plaintiff also agrees to share a portion of the recovery against the remaining defendants.

c. 
D’Angelo case;

d.
Assignment of benefits, pip.

G.
Recent Legislative Developments

PIP


Please refer to the updated date below to see the last time this answer was updated. The requirement for PIP expired on on October 1st. Florida became a tort state in accidents IF all parties don't have PIP coverage. Until January 1, 2007 lawmakers say, no-fault will continue to apply only when all drivers in an accident have PIP coverage.

The bill to restore Personal Injury Protection, also referred to as no-fault or PIP passed the House, 105-4, early Friday (October 5, 2007) and later in the day was passed unanimously by the Senate. Governor Crist signed the bill into law October 11, 2007. The bill to reinstate PIP will take effect January 1, 2008. These are the items to note with the NEW law:

· Requires all vehicle owners to have personal injury protection by Jan. 1. Insurers must send premium notices by Nov. 15 to policyholders who do not already have PIP coverage. 

· Provides additional time for PIP insurers to respond to a demand letter for payment before a suit may be filed. 

·  Requires that all PIP claims related to a single provider for the same injured person be joined in a single lawsuit. 

· PIP will still have 80% medical bill coverage or the 20% co-pay. 

· New restrictions on the types of clinics that can bill PIP (this will help prevent fraud). 

· A new fee schedule capping what most health care providers can charge to 200% of the Medicare reimbursement rates (this will help prevent fraud). 

· A new provision allocates $5,000 for doctors who administer emergency and hospital care. This requires insurers to reserve $5,000 of benefits for 30 days for physicians providing emergency services or care or inpatient hospital care. 

· New uniform PIP claim documentation requirements for PIP claims (this will help prevent fraud). Mandates the consolidation of perfected claims from one health care provider relating to the same patient and the same insurance company.
We will explain this in future Car Insurance Question and Answer sessions.  

· New authority for the Florida Attorney General's office to sanction insurance companies that wrongfully deny claims. This will protect consumers. Makes it an unfair trade practice for an insurer to refuse to pay valid claims as a general business practice, and allows the attorney general to investigate and initiate actions, in addition to the Office of Insurance Regulation. 

There will be no requirement for drivers to have PIP between October 1, 2007 and December 31, 2007. Drivers will still be required to carry Property Damage Liability and it is strongly recommended to carry Bodily Injury Liability while Florida is a tort state. In the interim, if there's an accident and any driver involved doesn't have coverage, there will be the possibility of a lawsuit to determine who is at fault to determine who will pay damages. That is where Bodily Injury Liability, Uninsured/Underinsured Motorist Bodily Injury and Medical Payments/Expense would be necessary.

Many drivers that purchased policies prior to October 1st, will continue to have the coverage in the interim. PIP coverage could still cover injuries, but drivers won't have protection from a lawsuit if they're in an accident with a driver without PIP. That is why you need to have Bodily Injury Liability and Uninsured/Underinsured Motorist Bodily Injury coverage.

